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Additional offices in Hershey and Hollidaysburg 

16801-6699 

February 9, 

(814) 

2005 

238-4926 
WH 

Jeff S. Jordan, Supervisory Attorney 
Complaints Examination and Legal Administration 
Federal Election Commission 
999 E Sbeet, NW 
Washington, D.C. 20463 

W 

In Re: MUR 5550 - Respondent: The Pennsylvania State University 

Dear Mr. Jordan: 

This correspondence is provided as a supplemental response by The Pennsylvania State . .1 

- University (“Penn State”) to a complaint filed with the Commission by David T. Hardy, Esq.- 
This matter involves an appearance by author and filmmaker Michael Moore at Penn State on 
October 22,2004. 

undersibed contacted the Commission to inquire about a previously-filed complaint based upon 
advertising for Mr. Moore’s film, Fahrenheit 9 I  I .  That case, designated MUR 5467, had been 
reported in the media. MUR 5467 was closed on August 4,2004. However, the Commission’s 
on-line Enforcement Query System did not carry any documents or information about the case. 
After conversations with several Commission representatives, the documents for MUR 5467 
were recently posted. 

5467 which were made by Chairman Bradley A. Smith and Commissioner Michael E. Toner. 
Because the Commission’s file for MUR 5467 was not available until several weeks after Penn 
State’s response date, it is respectfully requested that this supplemental response be accepted as 
timely and given due consideration. 

? h e  complaint in MUR 5467, which was filed on June 24,2004, alleged that broadcast 
advertisements for Fahrenheit 9 I  1 would violate the Federal Election Campaign Act’s (“The 
Act”) electioneering communications provisions if aired after July 30,2004. The Commission 
dismissed the case by a 6-0 vote, in accordance with the recommendations of the General 
Counsel’s report. The General Counsel reasoned that because no violation had yet occtirred, the 
complaint was speculative and premature. 

‘:Perm State’s original response was due by January 13,2005. After that date, the 

The purpose of this supplemental response is to address several observations about MUR 
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Chairman Smith and Commissioner Toner issued a Concurring Statement of Reasons 
dated August 2,2004 (“Concurring Statement,” attached hereto as Exhibit “A”). The Chairman 
and the Commissioner agreed that it would be inappropriate for the Commission to address the 
case on its merits before an actual violation had occurred. The Concurring Statement also 
includes several observations about the far-reaching ramifications of a ruling regarding the 
applicability of the press exemption to movie marketing. Citing 2 U.S.C. 543 1 (9)(B)(i) and 2 
U. S .C. 5434(f)(3)(B)(i). 

exemption does not apply to advertising for movies, it would almost certainly not apply to the 
production and distribution of movies. See Exhibit “A” at p. 2. Films are not “obviously 
covered by” the express language of the press exemption sections of the Act.’ If the statutory 
language is narrowly interpreted and it is determined that films are not covered by the Act, then 
“. . .it must be noted that books would not be covered either.” Id. Therefore, under such an 
interpretation, “[n]umerous books, then, would also be illegal.” Id. (referencing Bush Must Go: 
The top Ten Reasons W?iy George Bush Doesn ’t Deserve a Second Term, by Bill Press; and High 
Crimes and Misdemeanors: The Case Against Bill Clinton, by Ann Coulter). 

Chairman Smith and Commissioner Toner are apparently concerned that a narrow 
interpretation of the press exemption could result in “government suppression” of political 
themed messages in the media, including movies and books. Penn State’s original response to 
the complaint contains a number of different reason in support of dismissing Mr. Hardy’s 
complaint. The press exemption is referenced by way of analogy, but Penn State did not 
specifically call for its application in MUR 5550. Rather, Penn State asserted several bases for 
dismissal which do not involve difficult questions of statutory interpretation or legislative intent. 
However, in light of the Concurring Statement, Penn State submits that if the Commission does 
not dismiss Mr. Hardy’s complaint for the reasons previously raised, then the press exemption 
should indeed be applied to Michael Moore’s personal appearance on campus. 

The reasoning expressed in the Concurring Statement is readily applicable here. If the 
personal appearance of an author and filmmaker on a college campus is not covered by the press 
exemption, then neither would political themed books or movies. Clearly, Congress never 
intended campaign finance laws to be applied in a manner which would stifle political expression 

The reasoning set forth in the Concurring Statement goes as follows. If the press 

1 

Per 2 U.S.C $43 1(9)(B)(i), under the Act, the term “expenditure” does not mclude “. . .any news story, 
commentary, or editorial distnbuted through the facilibes of any broadcasting station, newspaper, magazine, or other 
penodical publication, unless such facilities are owned or controlled by any polibcal party, politxal c o m t t e e ,  or 
candidate; Per 2 U.S.C. $434(f)(3)(B)(i), “electioneemg commumcabons” do not mclude “a communicafion 
appeamg m a news story, commentary, or editorial distributed through the facilibes of any broadcastmg stabon, 
unless such facilities are owned or controlled by any political party, political c o m t t e e ,  or candidate.” 

I 
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by private individuals, regardless of whether that person is a journalist, an editorial writer, or an 
author and filmmaker. Giving any credence to Mr. Hardy's complaint would do just that. Even 
if the Commission deems it unnecessary or inappropriate to apply the press exemption in this 
case, the concerns raised by Chairman Smith and Commissioner Toner should nevertheless be 
considered in deciding this matter. 

complaint, The Pennsylvania State University respectfidly submits that there is no reason to 
believe that a violation of the Act has been committed. It is therefore requested that this matter 
be dismissed in its entirety. 

For the foregoing reasons, as well as those presented in the original response to the 

Respect filly submitted, 

McQUAIDE BLASKO 

Allen P. Neely, Esquire 
I.D. No. 65302 
8 1 1 University Drive 
State College, PA 16801 
(814) 238-4926 
Fax: (814) 234-5620 
apneely@mcquaideblasko.com 

Counsel for Respondent, 
The Pennsylvania State University 
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FED E RA L ELECT I ON\ COMMl SS I ON 
WASHINGTON, D.C. 20463 

. SENSITB 
BEFORE THE FEDERAL ELECTION COMMISSION. 

In the Matter of 1 
1 

Michael Moore - 1  . .  
Lions Gate Ent-emt Carp. - .  

, Lions G'ate Films Inc. 1 
. Cablevision Systems Corp. ' 1  
The Inaependent Films Channel, LLC 1 MUR 5467 % '  

Fellowship Adventure Group, LLC 1 
Harvey Weinstein - 1  

1 1  . .  

.) 

I 

. ' i  A:: 'I 3" * Bob Weinst+ 
Showthe' htematiod, hc. 
Viacorn International Inc. 

. .. 
CQNCURRING STATEMEP OF W O N S  ' 

B-LEY Ae SlMITH .*, 

COMMTSSIONER MI-L Ee TONER * 

A complaint filed on June 24,2004 alleged that the above-named respondents - - - - 
were aboutto violate the Fed,eral Election Campaigq Act (FECA) because they had 
previouSly aired broadcast dvehisements & n w g  images of ptesident Bush and othez 
f d d  candidates, as part of thek effo* tg pidmoti Michael Moore's controvemid 
movie ' T w i t  9/1 I.'.' The complaint alleged thaihese broadcast advertise men^ 
we&e run after July 30,2004, the ele&oneering co-.ynications plrovisions of FECA . .  - would be violated. See2 U.S.C. §434(0(3)(4) - .  and$P.S.C. , a P ?  §441b[c)(l). . - 

- h ajointly filed response, ~evedResp&&& rnuested that the mat& be 
diwssed Gecause only Fello,Mp A d y & t & ' ~ & : ~  IFC Films LLC and Lions 
Gate Films; Inc., (who are'the fih's distributors) q q ? ~ ~ l  domestic advertising and . 
marketing. Ab such, they bear sole reqonsipility iQr &e content of any paid advertising. 
FOE theh part, the distributors contmid ttiat' they ha$$o plans to air any advkrtisement 
within 30 days before the Republ@m NatiO4 Dnvention or 60 days bdore fhe gened 
election that would qualifL as an electioneeg-commdcation, because no such 
advertisemen$ will identify any federal o*c!i+atk. 

accept the recommendations ofthe Office-of;we@ counsel (OGC) and WM the 

. P  -. 
On July 28,2004, the F e d d  ElectionCommiqsion (FEC) Voted linanimously to' 



I 

*. - i  . - :* I  : 
- 8.7  , . ,  . .  . .  

allegations in MUR 5467. TheOGC r&oned that the FEC cannotentertain complaints 
based upon mere speculation that someone might vidate the law, and ''the qoqlaipt - 

- citei no information from which sidm whi'cli.atWiderence can8e drawn @I * &' . 
Respnflepts plan to broadcast . i . elediodking communications." See M@S467. 

because the complaint "presents nothindmote than idle, unsupporCed spcculatioli? id. at 
6. We agree. W e  write here ta stress the importance of this case as a matter of 

, 

.#4 * I I Yihf&d'h Co&el's Report at 5.' "he 06C therefore recammended digaussql 

Commission policy not' to entertain *iy$d-@ve . .. #.!, .;,: qmplaints. # - . . .  - .  , .c fl., : I 

. .  

True, dismissing the h e  on thissbais will be unsatisfkctocy to sonie. Were this 
case to proceed, a fimdamental, substantive legal issue likely to be Ased by the 
responbts wpuld be whether or not the 'exemption hxn the electioneeiing 
communications mvisions for thepress applies to movie distributors: See 2 U.S.C. 

whether or not the respondents could run advertisements for the film that woul4 
othexwise constitute "electioneering c~mnpnications.'~ For one thing, if the press 
exemption does not apply to moviesin the electioneering communications context, it 
almost certainly would not app'ly-in .oth&p-, ofthe Act Thus, a substantive finding 
that advertisements for the film are ,not-pqp&qtd by the press ememption of 2 U.S.C. 
#434(f) would suggest that the mm, ~d~&j$clvqtising and distribution are idso not 
protected by the general press ex~pti&~qf~J.&S.C. :#431(9)(B)(i), which uses 

' 

substantially identical language. +In thatippe,-if the film were deemed to exprissly 
advocate the election or defeat of a fqiw ,cmdfdate, ita production and diatribution 
would seem to entgil numerow vio,$atiq$y p{+G.law, inclupiner $he ban on coqorate 
expenditures, 2 U.S:%.' &i$lbt the bib on.pm&$iiti~bs by foreign'nationals, 2 U.S.C. 
IMIe, tbe disclosure pr9vltnons of2 t@:;g#jd, teporting requirements of2 UDSmc. 

&433. - 

. g434(0(3)@)(1). P But the hpac't'of this defense would go fa?beyond the question of . 

. 

f r b  

3 g434, and perhaps v&& mg~&h$'@d *-tion mukmmb of 2 U.S.C. 88432 
':, 

.Li $ .' :* , .' 
I .  

- .  
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On July 20, 2004, the Cokission r&eivd a fonnal petition for a rulemaking - , 
pursuant. to 1 1 C.F.R. 8200.2,. hggestingithat the commission we its regulatory authority 

* to provide an exemption for movies such$s Moore's. This petition, filed by the law firm 
ofperkins Coie, seeks a separate exemption for the promotion of documentary films that 
might otherwise meet the requirements oftp "electioneering communication" witbin the 
meaning of the FECA. However, wiTou! jrrejudghig the issue, this may be difficult. The 
statute specifically pmhibiw the Commi@on h m  fdoning any exemption fbr 
electioneering communications that,'wte, .Support, attack, or opposess a Mend 
candidate, see 2 U.S.C. #434(f)(3)@)(iv);;and it may be difficult to develop an acceptable 
definition of '~mmote, support, attabkoq . oppose" ... that would not pull yWn its ambit a 

a 

1 film SU& BS Fahrenheit 9/11.. , .I 

' .  

--. Thus,-we understand the anxiety of those who would like the Commission to rule, 

. 
on the press exemption in this grena. However, in the instant matter, the Commission 
cannot and should not address this point b k e  it was not b e h  US. Over the years, 
: there has somet&es been a tendency to file speculative complain@ either for political 
purposes, or to promote particular visionii'ofthe law. We do not suggest that the 
cornplai~mt here had any motive beyond:concem for the proper enforcement of the law. - - 
But it is important that the Commission rpjqt all speculative complaintS, whatever the 
motiv&ions behind them, in order to preserve the integrity of the enfbrcemeat process 
and to focus its limited resources ori 
important for the Commission, in decidingsuch a complex issue as the application of the. 
press exemption, to have input through <r&pondent's brie2 or through an Adyisory * 

opinion Request and the public comment&ai :.*,a 'that procedure provides. 

. Notwithtkdhg the factbd'ruid ie&.$&ue of MUR 5467; we suspect that 
many people are concerped that leav$g W'matter unresolved for the time being might 
chill important political speech in & elkti'& season. Howeier, the Supreme Comt 

- addressed this i-e in McConnelZ v. FEC, noting that, "should Ipersons] fa1 that they 
need f i d e r  guidance, they are able to seek advisory opinions tin clarihtion, and 
thereby 'remove any doubt there may be as to the meaning of the lm."' 124 S. Ct. 619, 
675 (citations omitted), quoting CiVilService Comm'n v. Letter Cders ,  413 US. 548, 
580 (1973). The Cammission is perfkctly p r e p d  to nile on the application of the press 
amnption when ppperly presented through an Advisory Opinion Request or in an 

violations of the law.. Furthermore, it is 

- 

- enfbrcement action 
- .  

' .  . .  Auguet 2,2004 % 

I .  
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